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INTRODUCTION 



Acquired immune deficiency syndrome (AIDS) confronts society 
and the law with a host of problems. Employment discrimination 
has already arisen as one of the more contentious of these prob- 
lems. AIDS has several unique aspects that make employment 
discrimination issues controversial and complicated. First, there 
is neither a vaccine nor cure for the disease. Second, it appears 
to be 100% fatal. Third, it is contagious. These three factors 
have caused considerable fear in the populace directed towards the 
victim or carrier of the disease even though it is believed to be 
almost impossible to contract the disease through casual contact 
with a carrier. Fourth, in the United States it has been a 
disease primarily limited to male homosexuals and intravenous drug 
abusers. Homosexuals, although generally not favored in our 
society, have proven to be a very vocal and assertive force in 
demanding protection from all forms of discrimination. Fifth, a 
person may be contagious but asymptomatic for years. It is not 
yet known how many 1 of these asymptomatic carriers will go on to 
develop AIDS; estimates range from 4% to 100%. Sixth, there are 
medical conditions between AIDS and asymptomatic carriers of the 
AIDS virus where the victim suffers from various physical mala- 
dies. This is generally know as AIDS related complex (ARC). 

Victims of AIDS and AIDS related conditions are discriminated 
against for many reasons. Fear of contagion, which bears on 
customer preference, co-employee concerns, and the employer's own 
fear and prejudice, is one reason. Discrimination may also be 



based on concern over increased medical and life insurance pre- 
miums, increased medical care expenses, absenteeism, short career 
potential, aggravated workers' compensation claims, or prejudice 
against homosexuals, the group most identified with the disease. 

Federal and State laws enacted to protect the handicapped 
from discrimination are being used by those with the AIDS and AIDS 
related conditions to combat employment discrimination in both the 
hiring and firing of workers. The applicability of many of these 
statutes to AIDS is still in dispute. This paper will examine the 
application of Federal Rehabilitation Act to AIDS victims. 

Handicap protection statutes are of recent origin. Case law 
interpreting the statutes has only started to burgeon during the 
last five years. The statutes have been construed to cover a wide 
variety of conditions not traditionally recognized as handicaps. 
Consideration of diseases as handicaps has met with mixed results 
under these statutes. For example, in New York and Wisconsin 
cancer is a protected handicap, while in Illinois it is not. 

Technology is now developing that will allow us to tell, even 
in the womb, if an individual is at risk of developing such things 
as heart disease, cancer, or muscle diseases, sometime during 
his life. The rules laid down in the AIDS cases will probably 
have application in determining whether such tests can be used to 
screen for the healthiest candidates for employment, thereby 
ensuring minimal medical costs. 
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AIDS: THE DISEASE AND ITS CONSEQUENCES 



AIDS: In General 

The first cases in the United States of what would lead to 

the identification of AIDS were reported in 1981 when several 

otherwise healthy male homosexuals were diagnosed with either a 

1 2 

rare opportunistic infection (01) , or cancer typically occurring 
only in individuals with severely compromised immune systems. 
Initially referred to as "gay-related immune deficiency" (GRID) , 
the designation was changed to Acquired Immunodeficiency Syndrome 
(AIDS) in 1982 when it became apparent that the syndrome was not 

3 

limited to male homosexuals. The term AIDS is used exclusively 
for cases that fit the U.S. Center for Disease Control (CDC) 
surveillance definition. This definition has been evolving since 

4 

1982 as more is learned about the disease. 

Basically, AIDS is a disorder of the human immune system 
leading to enhanced susceptibility to particular opportunistic 

5 

infections and certain cancers. In the immune-depressed victim 
these infections or cancers will eventually bring about the 
person's death. ^ It is important to note that AIDS compromises 

7 

only a portion of the victim's immune system. As a consequence, 
the AIDS victim is susceptible to the particular infections and 
cancers that would normally be controlled by the compromised 

g 

portion of the immune system. The AIDS victim is not at any 
special risk from many common germs such as those causing the 
common cold. The opportunistic infections that do pose a risk are 
often present in the victim's body before his immune system is 

9 

compromised. This becomes important when considering whether the 
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AIDS victim is at any special risk by being exposed to germs 
common to most work environments. 

The AIDS victim may die from the first opportunistic infec- 
tion that he develops or he may recover from the infection. Each 
bout with an infection, however, further weakens the individual 
until at some point an infection, or cancer, proves fatal. 1,1 The 
immediate effects of the 01 or cancer may range from mere discom- 
fort to complete disablement, requiring hospitalization. 11 This 
is important when considering whether the individual is physically 
capable of performing a particular job once AIDS has developed. 

Once AIDS develops, the average victim's life expectancy is 
12 

12 to 18 months. As of December 1986, CDC reported that 79% of 

1 3 

those diagnosed before January 1985 had died. Chances of 

14 

surviving more than 5 years after diagnosis of AIDS are slim. 
There are no known cases of anyone recovering from AIDS. 1 ^ This 
poor prognosis is important to the employer who invests time and 
money in training an employee he expects to employ for more than a 
year. 

HIV Infection: The Heart of the Matter 

Despite its notoriety, AIDS is only a narrow point on a wide 

spectrum of illnesses resulting from a human- immunodef iciency- 

virus (HIV) infection. 1 ^ HIV is an infectious and communicable 
17 

retrovirus that infects a particular subset of white blood cells 

(T4 lymphocytes) resulting in the dysfunction of the infected 

1 8 

cells and the multiplication of the virus. The subset of cells 
involved are essential for stimulating the immune system to 
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generate antibodies against various bacteria, fungi, protozoa, 
viruses, and neoplasms. 1 ^ 

There is also evidence that HIV can infect brain cells 

20 

resulting in neurological diseases such as dementia. To what 
extent the virus causes direct damage to the brain versus indirect 
damage through compromising the immune system in the brain is not 
completely understood. In September 1987, the CDC will expand the 
definition of AIDS to include individuals infected with HIV who 
have dementia. ^ 

HIV infection is a necessary condition for the development of 
22 

AIDS. Individuals who are not infected with HIV cannot develop 

AIDS. A person infected with HIV may remain healthy and complete- 

23 

ly asymptomatic. Such individuals are generally referred to as 

"seropositive". Estimates of the percentage of seropositives who 

24 

will develop AIDS range from 4% to 100%. This wide range 

reflects the limited knowledge currently held on the pathogenesis 
of the disease. 

Although it is known that HIV infection is a necessary 
condition for developing AIDS, it is not known if it is a suffi- 
cient condition. Some experts hypothesize that co-factors must be 

25 

present before the seropositive individual will develop AIDS. 

It is also unknown to what extent the infected individual's immune 
system can combat or suppress the virus. To date, however, there 
are no known cases of a person infected with HIV becoming free of 
the virus. There is no cure for the infection and no known way to 
prevent seroconversion. 26 



5 



Once a person becomes infected, he may develop symptoms in a 

27 

matter of months, years, or never. Based on current statistics, 

however, it appears that 4 to 20% of those infected will develop 

2 8 

AIDS within 5 years. 

The HIV infectee may develop illnesses resulting from immune 

deficiency that do not fall under the CDC surveillance definition. 

29 

These illnesses include lymphadenopathy syndrome (LAS) , pro- 
longed unexplained fever, mylagia,^ fatigue, gastrointestinal 

31 

symptoms, and sore throat. These manifestations are generally 

32 

referred to as AIDS-related complex (ARC) . LAS/ARC fill m 

more of the spectrum of illnesses resulting from HIV infection. 

CDC does not monitor reports of LAS/ARC. As a result statistics 

3 3 

on LAS/ARC are not as readily available as with AIDS. One 

study, however, estimates that 25% of HIV infected individuals 

3 4 

will develop ARC. 

LAS and ARC are not necessarily stages in the development of 

AIDS. A person may go from seropositive to AIDS directly, and a 

person who develops LAS or ARC might never develop AIDS. One 

study reports that 29% of HIV patients with LAS progressed to AIDS 

35 

within 4% years. 

Less is known about HIV infection of brain cells than white 

blood cells. It appears possible that neurologic infection can 

3 6 

take place even though there is no evidence of immunodeficiency. 

It is also estimated that 60% of AIDS patients will develop 
37 

dementia. Neurologic infection may first manifest itself as 

depression, forgetfulness, poor concentration, psychomotor retar- 
dation, decreased alertness, apathy, withdrawal, and loss of 
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libido. These problems are of particular importance in employ- 
ment situations where concentration and coordination are necessary 

for safety or productivity. At the extreme, the victim may 

39 

experience profound dementia, seizures, coma, and death. The 

neurological illnesses complete the spectrum of illnesses re- 
sulting from HIV infection. 

Risk Groups 

In the United States, AIDS is still a disease predominately 
occurring in homosexual/bisexual men and intravenous (IV) drug 
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abusers. The cases break down as follows: 

RISK GROUP % CASES 

Homosexual/Bisexual Males 66 

IV Drug Abusers 17 

Homosexual/Bisexual IV Drug Abusers 8 

Heterosexual Partners of Infected Persons 4 

Recipients of BJood Transfusions 2 

Persons with Hemophilia or Coagulation Disorders 1 

No Risk Group/Others 2 



There can be Little doubt that these statistics will influ- 

41 

ence the general public's perception of the disease. Homosexuals 

and drug abusers are not generally favored in our society. 

Extending employment discrimination protection to diseased homo- 

42 

sexuals may not be popular in many areas of the country. As a 
result it can be expected that different forums in different areas 
of the country will construe employment laws that might apply to 
HIV/LAS/ARC/AIDS in various fashions. 
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Transmission 



Who is contagious . It is generally held that a person may be 

43 

contagious from the time of infection to after death. Our 

knowledge in this area is not complete. There is definite evi- 
dence, however, that a seropositive individual can transmit the 
44 

virus. There is no reason to assume that an infected individual 

is not contagious at any given time. 

How HIV is transmitted . HIV has been isolated from the 

blood, semen, saliva, tears, breast milk, cerebrospinal fluid, 

neural tissues, female cervical and genital secretions, and urine 

45 

of infected individuals. Given the fact that the virus infects 
and reproduces in white blood cells (T4 lymphocytes) it is theore- 
tically possible to find the virus in any body fluid or tissue 

46 

that contains such cells. The corollary to this is that in 

order to infect an individual the virus must reach the victim's 
white blood cells alive. 

It is easy to document how HIV can be spread, but more 

difficult to prove how it is not spread. Epidemiologic evidence 

in the United States has implicated only blood and semen in 

transmission, by way of anal or vaginal intercourse, use of 

contaminated IV needles, or receipt of tainted blood product 
47 

transfusions. The evidence to date indicates that HIV is not 

transmitted through casual contact, insect bites, or foodborne, 

4 b 

waterborne, or airborne means. Most notably there have been no 

documented cases of the virus being transmitted through saliva by 

4 9 

biting or kissing. 
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The Center for Disease Control has stated that "[t]he kind of 

nonsexual, person-to-person contact that generally occurs among 

workers and clients or consumers in the workplace does not pose a 

50 

risk for transmission." This position is based primarily on the 
available data of existing cases and only partially on our under- 
standing of the biologic limitations of the virus. Given that 
we only have data concerning cases over the past 7 years and the 
fact that the data is largely limited to HIV infections that have 
progressed to ARC or AIDS , there is no guarantee that our statis- 
tical data accurately predicts all modes of transmission. Conse- 
quently, transmission through some forms of casual contact cannot 
be categorically ruled out, but statistically the risk of trans- 
mission through casual contact appears minimal. 

The CDC has noted that there are some risks of transmission 
by infected health care workers who are involved in invasive 

procedures or have contact with the mucous membranes of the 
52 

patient. Simple precautions can and should be taken by all 

health care workers to eliminate these risks. Similar risks and 

precautions apply ‘to personal-service workers whose service 

involves breaking the skin, such as in tattooing, acupuncture, and 
53 

ear-piercing. The CDC sees no special risk for other personal- 

service workers, or food-service workers transmitting HIV, but 

54 

goes on to discuss them because of public concern. The Center 

I 

emphasizes the importance of good hygiene and sanitation practices 

of such workers. Food-service workers who cut themselves while 

I 

working should discard any contaminated food. Both food and 

1 

I 
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personal-service workers with running lesions or weeping dermati- 
tis should refrain from contact with clients or food.^ 

CDC ' s caution in making these "gratuitous" recommendations 
illustrates the limits of our knowledge and understanding of the 
transmission of the virus. Do we have enough statistics from the 
last five years to feel confident that the risk of transmission is 
de minimis ? Is statistical evidence concerning the lack of risk 
enough or should our risk assessment be premised on the actual 
biologic limitations and strengths of the virus — information we 
do not currently have? Public health officials seem to think that 

our current statistical and scientific information is sufficient 

5 6 

to conclude there is little risk. Some courts and administra- 
tive agencies agree. " Many more will be called upon to decide 
this issue. 

Fear . No matter what the experts say, many people will fear 

5 8 

contact with HIV-infected persons. This is not surprising given 

the mystery of the disease and its potentially fatal and incurable 

consequences. Many people believe cancer is contagious and shun 

those who have it * or have recovered from it even though our 

knowledge of cancer is more extensive and the evidence against 

59 

contagion more conclusive than for AIDS. 

Several studies have shown that people do not generally 

assess risks in a rational manner. People respond to the 

hazards they perceive as they perceive them seldom utilizing 

statistical data.^^ Instead they use judgmental rules, known as 

6 2 

heuristics, to analyze the risk. In most cases heuristics work 
fine, but in others they distort the risk by either exaggerating 
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it or minimizing it. Consequently, education will not neces- 

sarily control the fear of AIDS. Where education leaves off, the 
law can step in and penalize people for holding and acting upon 
certain fears. In the area of civil rights, for example, the law 
penalizes those who discriminate against others because of race, 
color, religion, national origin, sex, age, or handicap in many 
situations. The civil rights cases are slightly different because 
they generally involve hate, bias, and prejudice unrelated to 
fear. The legislatures and courts are, of course, free to ignore 
any distinction between unreasonable hate and unreasonable fear, 
but someone acting out of fear might warrant more consideration 
than one acting out of hate, especially considering the difficulty 
in assessing the reasonableness of a particular fear. 

Testing 

Prior to 1985 there was no screening test available to 
determine if a person was infected with HIV. Asymptomatic car- 
riers of the virus could not be identified and consequently 
discrimination of this class of individuals was not a concern. In 

1985, an enzyme-link immunosorbent assay (ELISA) to detect HIV 

64 

antibodies was licensed by the Food and Drug Administration. 
The test was originally used as a means of protecting the coun- 
try's blood supply.*’ 5 A positive test result also came to be part 

6 6 

of the CDC surveillance definition of AIDS. In addition, it 

gave employers, insurance companies, and the government a means of 
discovering who had the virus, thus establishing a new group for 
discrimination. The size of this group has been kept relatively 
small because of actual and potential legal limits to testing and 
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the short time that the test has been available. With mandatory 

testing being seriously advocated at both the state and federal 

level, this class could exceed a million persons depending on how 

G 7 

much of the population is tested. 

The ELISA works on the assumption that persons exposed to HIV 

will develop specific antibodies to the virus. If a person 

carries the antibodies it is proof that they have been exposed to 

the virus because the antibodies do not develop without prior 

exposure to the virus. The test does not establish the continued 

presence of the virus, but there are no documented cases of a 

6 8 

person with the antibodies not having the virus. A more expen- 
sive ($100 versus $2-3) and complicated test, called the Western 
Blot test, can be used as a confirmation test.^ This test 

identifies the antibodies through a method measuring the specific 

70 

molecular weight of the antibodies and proteins. 

Because these tests screen for the antibodies and not the 

virus itself, persons infected with HIV who do not develop the 

antibodies will test negative. It appears that such persons are 

generally limited t6 individuals who are already immune-impaired, 

71 

young children, or those only recently infected with the virus. 

False negatives may also result from errors in testing. The 

sensitivity of the test, i .e . the percent of infected persons it 

72 

will correctly identify, is 93.4 - 99.6%. False positives may 

also occur. The specificity of the test, i ,e. the number of 

73 

negative results in a non-inf ected group is 98 . 6 - 99 . 6% . By 

repeating the test on a positive specimen, the number of false 

74 

positives is reduced but not eliminated. The number of false 
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positives can be reduced further by using the Western Blot test to 
confirm the ELISA. 

Economic Impact 

As already mentioned, one aspect of the AIDS crisis is 

dealing with irrational or exaggerated fears. The law can be used 

to penalize people who discriminate because of such fears. It can 

also be used to compel people to ignore these fears. Such laws 

raise very emotional and political issues. Another very political 

issue is deciding who will pay the financial cost of AIDS. 

Between 1981 and 1986 over $1.1 billion was spent on medical 

care for AIDS patients. 76 Seven billion dollars were lost because 

of lost productivity and earnings. 76 Conservative estimates 

indicate that there will be over 270,000 cases reported in the 

United States between 1981 and 1991 at a cumulative cost of over 

$8.5 billion and lost earnings and productivity of $55.6 bil- 
77 

lion. More pessimistic observers estimate over 400,000 cases 

with a cumulative medical cost between 37 and 112 billion dol- 
7 8 

lars. Medical costs per patient can be expected to increase as 
drugs, such as AZT,« that prolong life but do not cure, are deve- 
loped. 

A recent survey of California hospitals estimates hospital 

costs between $52,000 and $70,000 per AIDS patient per 18 months 

7 9 

(the average life expectancy) . AIDS patients stay in the 

hospital longer per visit and cost more per day than all other 
8 0 

patients. State Medicaid paid over 50% of these hospital 

8 1 

costs. Uncollectible bills from AIDS patients were over 3 times 
higher than the average for all other patients, leaving the 
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hospital to pay for much of the care. The RAND Corporation 

estimates that Medicaid will pay for over a third of the medical 

8 3 

costs resulting from AIDS between 1986 and 1991. 

The medical cost of AIDS can be shifted among four pockets: 

1) The Government (taxpayer) . 

2) The hospitals through uncollectible bills. 

3) The patient. 

4) Insurance. 

Eighty-five percent of insured health care is provided through 
84 

employment. Employers providing health care benefits to their 
employees can seek to minimize their costs by discriminating 
against those infected with HIV. Most Americans do not have 
private, individual health insurance. For these people, when they 
lose their job they lose their insurance. Individual policies are 
usually expensive and may not even be available to a person 
infected with HIV. The employer and the insurance companies may 
benefit from employment discrimination, but the cost just shifts 
to the other three pockets. 

In minimizing health insurance cost through discriminating 

against HIV-infected individuals, the employer shifts to the 

% 

government the responsibility to support a potentially productive 

worker who may end up on the welfare rolls. Society also loses 

the benefit of the victim's productivity. In the case of the 

seropositive person who may never develop AIDS, this would be a 

costly and senseless waste. Current estimates indicate that there 

are between 1 and 1.5 million people in the United States infected 

8 5 

with HIV (approximately 1 for every 200 people) . If the author- 
ities who are pressing for mandatory testing are successful, a 
very large group may be subject to discrimination. In the absence 
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of any prohibition against employment discrimination, mandatory 
testing could have a significant impact on governmental budgets at 
all levels, assuming the government will have increased Medicaid 
and welfare recipients and a reduced tax base as the result of 
discrimination. 

The impact of discrimination on the victim is also worth 

considering. There is the obvious loss of salary and the more 

significant loss of health insurance benefits when the person 

8 6 

needs them most. As AIDS becomes more prevalent in the hetero- 
sexual community, consideration of the impact on dependent family 
members will become more pressing. Rejecting an otherwise quali- 
fied and productive individual can also be expected to inflict a 

heavy psychological toll and possibly precipitate development of 

8 7 

AIDS if self-esteem and stress are co-factors, as some suggest. 

From a public health point of view there is no evidence that 
society will benefit or be protected by removing the HIV-infected 
person from the work force. 

Against these considerations it must be kept in mind that by 
% 

forcing an employer to hire an otherwise qualified HIV-infected 
individual we are interfering with his right to hire and fire who 
he wants, and run his business as he wants. There is precedent 
for this in civil rights acts, but in our "free" society further 
incursions on traditional rights are not readily adopted. Some 
commentators, however, argue that the "employment at will" concept 
is out of date in modern industrialized society and advocate a 

"just cause" requirement in all employment hiring and firing 

. . . 88 
decisions . 
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If the employer is unable to avoid sharing a portion of the 

cost of AIDS through job discrimination, he will naturally attempt 

to shift the burden to the consumer of his product or service to 

the extent the market will allow. The consumer instead of the 

taxpayer will foot the bill in such cases. 

The financial burden can be further adjusted by prohibiting 

insurance companies from adjusting the rates of employers with 

8 9 

HIV-infected personnel. The insurance companies would have to 

cover the added risk by increasing their rates in general, passing 

the risk to the general insurance pool. 

FEDERAL LAW ON EMPLOYMENT DISCRIMINATION 

90 

Traditionally, employment was at will. An employer could 

reject a job applicant or fire an employee for any reason unless 

91 

limited by an employment contract. Legislation and judicially 

developed employment law have modified this general rule in many 

92 

circumstances. The Civil Rights Act of 1964 prohibits employ- 
ment discrimination based on race, color, religion, sex, and 

93 

national origin. The Act has broad application, applying to all 

employers in an industry affecting commerce who have 15 or more 

94 95 

employees. The Age Discrimination in Employment Act of 1967 

96 

prohibits employment discrimination based on age. The Act also 

entitles employees aged 65 through 69 to coverage under group 

97 

health plans under the same conditions as any other employee. 

The Act applies to all employers engaged in an industry affecting 

98 

commerce who have twenty or more employees. Neither of these 

Acts prohibit employment discrimination based on the medical or 

99 

physical condition of the employee or job applicant. No con- 
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stitutional protections or common law rights specifically protect 
the handicapped from discrimination.' 1 "^^ 

In 1973 Congress passed the Rehabilitation Act 1 *^ 1 affording 
the handicapped limited protection from employment discrimi- 
nations. Although not enacted with the express intention to cover 
a phenomenon like AIDS, the Rehabilitation Act and its counter- 
parts enacted by the States have become the prime means by which 

102 

persons with HIV infection and AIDS seek protection. 

THE REHABILITATION ACT OF 1973 
Legislative History and Purpose . 

The Rehabilitation Act followed from legislation that had its 
origin in 1920, directed toward rehabilitation programs for dis- 
abled veterans of World War I and victims of industrial acci- 
103 

dents. Amendments in 1943, 1954, 1965, 1967, and 1968 funded 

research, extended benefits and expanded the class of persons 

104 

eligible for rehabilitation services. There were no provi- 

sions concerning employment discrimination until the 1973 Act. 

The bulk of the Rehabilitation Act of 1973 deals with voca- 
tional rehabilitation services, research and training, and the 
establishment of the National Council on the Handicapped. Title 
V, at the end of the Act, entitled "Miscellaneous Provisions" 
includes three sections on employment discrimination, sections 
501, 503, and 504 .^"^ The underlying purpose of these 

sections is to guarantee the "employability, independence, and 

108 

integration into the workplace" of individuals with handicaps. 

The legislative history on these sections is not detailed, but the 
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Courts construing the Act have discussed three basic legislative 
concerns regarding discrimination against the handicapped: 

1) All the money spent on rehabilitation would be wasted if 

109 

employers unreasonably refused to hire the handicapped. 

2) Employers receiving federal funds or contracts should 

bear some of the cost in the effort to provide work for the 

. .. , 110 
handicapped. 

3) The handicapped should be protected from unreasonable 

biases, prejudices, fears, and insensitivities, and receive 

111 

evenhanded treatment in the job market. 

Overview of the Act 

112 

The statutory scheme . Section 501 of the Act requires 

each department of the executive branch of the Federal government 

to submit affirmative action programs for the hiring, placement, 

and advancement of handicapped individuals'*''*''^ This section has 

been construed to prohibit discrimination by the executive 
114 

branch, but has been the subject of limited litigation because, 
until recently, most jurisdiction did not recognize a private 
right of action under its provisions.'*''*'^ The Equal Employment 
Opportunity Commission has promulgated regulations interpreting 
section SOI. 116 

Section 503, with some exceptions, requires that contracts 

with the federal government in excess of $2,500 include provisions 

that the contractor take affirmative action to hire the handi- 
118 

capped. This section, like section 501, has been construed to 

prohibit employment discrimination against the handicapped. A 

private right of action under section 503 is not generally recog- 
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